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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the trial judge properly denied the appellant’s 
motion for a judgment of acquittal, and whether the trial judge 
should have granted a judgment non obstanto verdicto even 
though not requested, on the charges of housebreaking and 
larceny where the Government’s evidence demonstrated that 
appellant and his co-defendant were not only together in the 
neighborhood of the crimes but were in fact seen in the back 
yard of the premises in which the crimes occurred at the ap¬ 
proximate time of their commission; where appellant’s co¬ 
defendant, who was in the yard of the premises involved, ducked 
out of sight when he was observed and shortly thereafter 
noises and footsteps were heard in the supposedly empty 
premises, where a garment bag was stolen during the commis¬ 
sion of the crimes and appellant was seen to leave the scene of 
the crimes with a garment bag over his shoulder; and where 
appellant told the arresting officer that he was not in the yard 
of the premises in which the crimes occurred but two disin¬ 
terested witnesses stated they observed him there. 

2. Did the trial court commit reversible error in its instruc¬ 
tion in regard to the burden of proof where there was no ob¬ 
jection to the instruction as given and the jury was not misled. 

3. Did the trial court commit error in its instruction in 
regard to circumstantial evidence where there was no objec¬ 
tion to the instruction as given, no necessity to give the in¬ 
struction, and the appellant was not prejudiced by its being 
given, and further where the Government’s evidence was un¬ 
contradicted and unexplained. 

4. Did the trial court commit error in its instruction dealing 
with the elements of the crimes and the intent required where 
no objection was made to this instruction in the lower court. 
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©niteb States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11982 


Alex A. Nelms, appellant 

v. 

United States of America, appellee 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COTJNTERSTATEJEENT OF THE CASE 

On June 29, 1953, a two count indictment was filed in the 
United States District Court for the District of Columbia 
charging appellant and his co-defendant with housebreaking in 
violation of Title 22, Section 1801 of the D. C. Code and with 
grand larceny in violation of Title 22, Section 2201 of the 
D. C. Code (J. A 48). Appellant Nelms and his co-defendant 
plead not guilty (J. A. 49), but on July 27,1953, a jury found 
them guilty of housebreaking and of petty larceny (J. A. 47). 
On July 31, 1953, appellant was sentenced to imprisonment 
for three to nine years (J. A. 51). A motion for a new trial 
was filed August 7,1953, and was denied on September 9,1953 
(J. A. 53-54). Appellant made a motion to proceed on appeal 
without prepayment of costs on September 18, 1953 (J. A. 
54-55). This was granted on October 7,1953, by the District 
Court (J. A. 55). On the same date appellant filed a notice 
of appeal (J. A. 55). 
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The indictment in the instant case charged appellant and his 
co-defendant with entering the dwelling of one Marie R. Cross 
with intent to steal the property of another and with stealing 
the property of Marie R. Cross of the value of about $100.00 
(J. A. 48). To prove the allegations contained in the indict¬ 
ment the Government called five witnesses and presented to 
the jury a stipulation which had been entered into by counsel 
for the Government and for appellant Nelms. 

Mrs. Marguerite Herring , testified that she inspected the 
premises of Marie R. Cross at 1703 Hobart Street NW., once or 
twice a week as Mrs. Cross was confined in the Washington 
Sanitarium at Takoma Park. On June 10,1953, Mrs. Herring 
testified that she went to the premises at 1703 Hobart Street 
NW., sometime between eleven and eleven-thirty in the morn¬ 
ing. Mrs. Herring paid particular attention to the back door 
as there was a bush blooming there. The door at the time was 
not damaged. (J. A. 12-14.) In the company of two police 
officers Mrs. Herring again visited the premises at about 3: 45 
or 4: 00 p. m. on the same date. At that time the glass panel 
of the back door had been broken and glass was all over the 
cellar floor. The screen door had been ripped open and the 
woodwork of the screen door had been pushed in. The up¬ 
stairs door (inside the house) leading from the cellar to the 
first floor had been forced and the bolt was lying on the floor. 
(J. A. 14-15.) A closet upstairs which had contained four 
suits was completely empty. (J. A. 15.) There had been a 
garment bag in the closet but this was also gone. (J. A. 20, 
16-17.) 

Mrs. Ethel M. Smith, of 1657 Hobart Street NW., testified 
that her house is four houses from the house belonging to 
Marie R. Cross, which is at 1703 Hobart Street NW. At about 
1: 30 p. m. on June 10, 1953, Mrs. Smith was on her upstairs 
porch on the back of her house. She heard the milkman and 
another man talking loudly about the cost of milk. She ob¬ 
served two men, appellant and his co-defendant, standing by 
the milk truck. The appellant and his co-defendant then pro¬ 
ceeded down the alley and went into the yard of Mrs. Cross. 
(J. A. 21-22). At about 5 p. m. Mrs. Smith saw appellant and 
his co-defendant between her house and Mrs. Cross’s house. 


proceeding toward Mrs. Cross's. She thereupon called the 
police (J. A. 23) as she had heard that someone had broken into 
Mrs. Cross's house. (J. A. 25). The police later brought 
appellant and his co-defendant to her house and she identified 
them as the men she had seen at 1: 30 and at 5: 00 p. m. 
(J. A. 23). 

Mrs. Catherine Bevans, who lived at 1701 Hobart Street 
NW., testified that at about 2: 00 p. m. on June 10, 1953, she 
noticed two men in the yard next door to her, i. e., in the yard 
of the premises which was broken into. One of the men she 
observed was appellant. (J. A. 27-28). Shortly thereafter, 
Mrs. Bevans had an occasion to go down her back steps. At 
that time she observed appellant’s co-defendant standing in the 
yard of 1703 Hobart Street. When the co-defendant saw Mrs. 
Bevans he ducked out of sight. When Mrs. Bevans went back 
up the steps she observed the co-defendant was around the 
comer of the house next door. (J. A. 29). 

After going back inside her house she heard some banging 
and some footsteps (through a thin party wall) in the house 
next door, i. e., in the house at 1703 Hobart Street NW. Think¬ 
ing this was suspicious Mrs. Bevans called the police. From 
an upstairs window Mrs. Bevans observed appellant and his 
co-defendant going up the alley keeping close to the fence. At 
this time appellant was carrying a garment bag over his 
shoulder. (J. A. 30-31). The police officers arrived a few min¬ 
utes after appellant and his co-defendant had gone up the alley. 
(J. A. 32-33). At about 5:30 that day the police brought two 
men (appellant and his co-defendant) to her door and Mrs. 
Bevans identified them as the men she had seen earlier in the 
day. J. A. 30-31). 

Officer James H. RehxLl, testified that he is a member of the 
Metropolitan Police Force attached to No. 10 Precinct and that 
on June 10, 1953, he investigated an alleged housebreaking at 
1703 Hobart Street NW. As the result of his investigation he 
had occasion to arrest appellant and his co-defendant. The 
arrest was effected in the 1800 block of Irving Street which is 
approximately one block from the 1700 block of Hobart Street, 
which was the scene of the crime. Appellant admitted being 
in the neighborhood most of the day but denied the house- 1 
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day. J. A. 30-31). 

Officer James H. Rehill, testified that he is a member of the 
Metropolitan Police Force attached to No. 10 Precinct and that 
on June 10, 1953, he investigated an alleged housebreaking at 
1703 Hobart Street NW. As the result of his investigation he 
had occasion to arrest appellant and his co-defendant. The 
arrest was effected in the 1800 block of Irving Street which is 
approximately one block from the 1700 block of Hobart Street, 
which was the scene of the crime. Appellant admitted being 
in the neighborhood most of the day but denied the house- 1 


breaking, and denied that he had been in the vicinity of 1703 
Hobart Street NW. Officer Rehill took appellant and his co¬ 
defendant to the vicinity of 1703 Hobart Street and heard Mrs. 
Bevans and Mrs. Smith identify them as the men they had seen 
earlier. Both appellant and his co-defendant had been drink¬ 
ing. (J. A. 35-36,38). 

Officer Robert Aloysius Kelley, assigned to the Tenth Pre¬ 
cinct of the Metropolitan Police Department testified that at 
about 3: 05 p. m. on June 10,1953, he had occasion to go to the 
premises located at 1703 Hobart Street NW. At that time he 
observed that the premises had been entered from the rear. 
Both the screen door and the glass (presumably in the door) 
had been broken. (J. A. 40-41). 

It was stipulated by and between counsel for the Government 
and for appellant that the complaining witness Marie R. Cross 
need not appear to testify in this matter; that the property of 
the value of one hundred dollars alleged to have been stolen in 
this case was owned by Marie R. Cross; that the dwelling house 
at 1703 Hobart Street NW., was owned by Marie R. Cross on 
June 10, 1953, and that the value of the property alleged to 
have been stolen in this case was one hundred dollars. (J. A. 
49-50). 

At the close of the Government’s case a motion for a judg¬ 
ment of acquittal was made and denied. (J. A. 41). Neither 
appellant nor his co-defendant offered any evidence. After 
argument by counsel for the Government, appellant and the 
co-defendant, the court instructed the jury on the law appli¬ 
cable. No objection was made to the court’s instruction. 
(J. A. 44). Appellant as well as his co-defendant were both 
found guilty of housebreaking and petty larceny. As stated 
above, appellant was sentenced on July 31, 1953, to three to 
nine years imprisonment. 1 

STATUTES INVOLVED 

Title 22, Section 1801 of the District of Columbia Code 
provides: 

‘The co-defendant likewise received a sentence of three to nine years 
imprisonment but he chose not to appeal. 


O 

Whoever shall, either in the night or in the daytime 
break and enter, or enter without breaking, any dwelling, 
bank, store, warehouse, shop, stable, or other building, or 
any apartment or room, whether at the time occupied or 
not, or any steamboat, canal boat, vessel, or other 
watercraft, or railroad car, or any yard where any lum¬ 
ber, coal, or other goods or chattels are deposited and 
kept for the purpose of trade, with intent to break and 
carry away any part thereof or any fixture or other thing 
attached to or connected with the same, or to commit 
any criminal offense, shall be imprisoned for not more 
than fifteen years. 

Title 22, Section 2201 of the District of Columbia Code 
provides: 

Whoever shall feloniously take and carry away any¬ 
thing of value of the amount or value of $50 or upward, 
including things savoring of the realty, shall suffer 
imprisonment for not less than one nor more than ten 
years. 

Title 22, Section 2202 of the District of Columbia Code 
provides: 

Whoever shall feloniously take and carry away any 
property of value of less than $50, including things savor¬ 
ing of the realty, shall be fined not more than $200 or 
be imprisoned for not more than one year, or both. 
And in all convictions for larceny, either grand or petit, 
the trial justice may, in his sound discretion, order 
restitution to be made of the value of the money or 
property shown to have been stolen by the defendant 
and made away with or otherwise disposed of and not 
recovered. 

Public Law 85, 83rd Congress, Chapter 159, 1st Session pro¬ 
vides in pertinent part: 

Sec. 215. (a) Section 826 of the Act entitled “An 
Act to establish a code of law for the District of Colum¬ 
bia”, approved March 3,1901, as amended (D. C. Code, 
sec. 22-2201), is amended by striking out “$50” and in¬ 
serting in lieu thereof “$100.” 
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SUMMARY OF ARGUMENT 

1. The evidence presented at trial by the Government to 
sustain the appellant’s guilt of the offenses for which he was 
charged in the indictment, was clearly sufficient to warrant 
submission of the case to the jury. His motion for a judg¬ 
ment of acquittal was, therefore, properly denied. The evi¬ 
dence made a conclusion of other than guilt impossible. Ob¬ 
viously, no reason is shown to have granted a motion for a 
judgment non obstante verdict©. 

2. Appellant, having failed in the court below to object to 
the instruction upon the burden of proof is without standing 
to contest its validity on appeal. The instruction complained 
of did not mislead the jury and therefore no ground is stated 
for reversal. 

3. The appellant, having failed in the court below to ob¬ 
ject to the instruction upon circumstantial evidence, is without 
standing to contest its validity on appeal. Furthermore, no 
instruction upon circumstantial evidence was required and 
the instruction as given benefited rather than prejudiced 
appellant. 

4. Appellant, having failed in the court below to object to the 
court’s instruction in regard to the definition of the crimes in¬ 
volved or in regard to intent is without standing to contest its 
validity on appeal. In any event the instruction as given 
v/as proper. 

ARGUMENT 

I 

The evidence introduced by the Government was wholly ade¬ 
quate to warrant submission of the case to the jury for its 
consideration of appellant’s guilt. The Trial Court, there¬ 
fore, properly overruled his motion for judgment of 
acquittal. 

The requirements as to quantity and character of proof, such 
as to warrant submission of a case to the jury, have been com¬ 
prehensively set forth by this Court in Curley v. United States, 
81 U. S. App. D. C. 389, 160 F. 2d 229, cert, denied 331 U. S. 
824, 67 S. Ct. 1316, 91 L. Ed. 1850 (1947). It was there said 
(81 U. S. App. D. S. at 392,160 F. 2d at 232): 


# # # upon a motion for a directed verdict (judg¬ 
ment of acquittal), the judge must assume the truth of 
the Government’s evidence and give the Government 
the benefit of all legitimate inferences to be drawn 
therefrom. * * * 

• • # # * 

The true rule, therefore, is that a trial judge, in pass¬ 
ing upon a motion for directed verdict of acquittal, 
must determine whether upon the evidence, giving full 
play to the right of the jury to determine credibility, 
weigh the evidence, and draw justifiable inferences of 
fact, a reasonable mind might fairly conclude guilt be¬ 
yond a reasonable doubt. If he concludes that upon the 
evidence there must be such doubt in a reasonable mind, 
he must grant the motion; or, to state it another way, 
if there is no evidence upon which a reasonable mind 
might fairly conclude guilt beyond a reasonable doubt, 
the motion must be granted. If he concludes that either 
of the two results, a reasonable doubt or no reasonable 
doubt, is fairly possible, he must let the jury decide the 
matter. 

It is respectfully submitted that there is an abundance of 
evidence upon which a reasonable mind might find guilt be¬ 
yond a reasonable doubt. In fact the evidence at the trial was 
not merely consistent with guilt, but it foreclosed the hypoth¬ 
esis of innocence. Therefore, the motion for a judgment of 
acquittal was properly denied. The evidence in the instant 
case proved that: 

(1) The premises located at 1703 Hobart Street NW., were 
unlawfully broken into, and property of the value of $100.00 
was stolen therefrom. 

(2) The above premises were unlawfully entered between 
the hours of eleven or eleven-thirty a. m. and three p. m. on 
June 6,1953. 

(3) The entry was secured by breaking open the basement 
door in the rear of the premises. 

(4) Appellant and his co-defendant were in the neighbor¬ 
hood of the housebreaking and larceny during most of the day 
(June 6, 1953). 
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(5) Appellant and his co-defendant were in the back yard of 
1703 Hobart Street NW., on at least one and possibly on sev¬ 
eral occasions between 11 a. m. and 3 p. m. on June 6, 1953. 

(6) The co-defendant, who was with appellant on the day 
of the housebreaking and larceny, ducked out of sight when a 
neighbor, Mrs. Catherine Bevans, observed him in the back 
yard of 1703 Hobart Street NW. 

(7) A few minutes after Mrs. Bevans had observed appel¬ 
lant and his co-defendant in the yard of 1703 Hobart Street 
NW., footsteps and other noise were heard inside the sup¬ 
posedly deserted premises at 1703 Hobart Street. 

(8) A few minutes prior to the discovery of the housebreak¬ 
ing and larceny appellant was observed walking next to the 
bushes in an alley which runs behind 1703 Hobart Street NW., 
carrying a garment bag over his shoulders—a garment bag was 
stolen from 1703 Hobart Street NW. 

(9) Appellant denied to the police officer being in the yard 
at 1703 Hobart Street NW., although two disinterested wit¬ 
nesses saw him there. 

Thus, the evidence presented at the trial and the facts and 
inferences reasonably to be drawn therefrom point convinc¬ 
ingly to the guilt of appellant. The evidence makes a conclu¬ 
sion of other than guilt impossible. Obviously, there was no 
reason for the District Court to have granted a motion for a 
judgment of acquittal. 2 Suffice it to say that there was cer¬ 
tainly present that “substantial evidence” which is the maxi¬ 
mum necessary to sustain a conviction on appeal. Glosser v. 
United States, 315 U. S. 60, 62 S. Ct. 457,86 L. Ed. 6S0 (1942); 
Curley v. United States, supra. 

II 

Appellant, having failed in the court below to object to the 
instruction upon the burden of proof is without standing to 
contest its validity on appeal. The instruction complained 
of is not so misleading as to require reversal 

Appellant contends that Judge Bailey erred in his charge 
in regard to the burden of proof (Br. pp. 13-14). Appellant 

* And likewise there is do reason to grant a judgment non obstante 
verdicto. In fact no such motion was even made in the District Court. 
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failed to object to the instruction as given or to request any 
other instructions although given an opportunity to do so. 8 
The law is now well settled that the failure to make an objection, 
and to state distinctly the matter to which the objection is 
made, as well as the grounds for the objection, before the jury 
retires to consider its verdict, is a bar to a contention in this 
Court for the first time that the trial court committed error in 
its charge. Rule 30, Federal Rules of Criminal Procedure, Title 
18, U. S. C., provides in part as follows: 

* * * No party may assign as error any portion of the 
charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict, stating 
distinctly the matter to which he objects and the grounds 
for his objection. 

In VUlaroman v. United States, 87 U. S. App. D. C. 240,242, 
184 F. 2d 261, 262 (1950), this Court carefully explained the 
necessity for strict compliance with the rule as a condition to 
an assignment of error on appeal: 

In assigning error as to any part of a charge, or for 
any omission therefrom, as for failure to charge in ac¬ 
cordance with a request, it is essential that a distinct 
objection be stated, with the ground upon which it is 
based. 

The reasoning set forth in VUlaroman has been applied by 
the federal courts with virtual uniformity where, as in the 
instant case, it is contended for the first time on appeal that the 
trial court committed error in its charge to the jury. See, 
Zieglor v. United States, 174 F. 2d 439 (9th Cir. 1949); United 
States v. Sherman, et al., 171 F. 2d 619 (2nd Cir. 1948); United 
States v. Sutter, 160 F. 2d 754 (7th Cir. 1947); Waits v. United 
States, 161F. 2d 511 (5th Cir. 1947). 

Appellant now contends that the trial court committed 
prejudicial error when it instructed that the burden was on the 
Government to prove appellant’s want of guilt. Judge Bailey 

* After the instruction was given Judge Bailey asked counsel if they had 
“any other request” as he “would be glad to consider them.” Counsel for 
appellant as well as counsel for the co-defendant both answered the court’s 
request in the negative. (J. A. 44). 


apparently made a slip of the tongue but if it had been objected 
to, or called to the court’s attention at the close of the charge, 
the court obviously would have cleared up any possible mis¬ 
understanding. See Rucker v. United States, 92 U. S. App. 
D. C. 336, 206 F. 2d 464 (1953). In Nick v. United States, 122 . 
F. 2d 660 (8th Cir. 1941), the trial court had instructed that 
“unless the Government has proven guilt beyond a reasonable 
doubt, a conviction must ensue.” This was called to the court’s 
attention and the error was corrected but the Eighth Circuit in 
affirming the conviction pointed out that if such a statement 
were made it was merely a slip of the tongue and it would be 
quite obvious to the jury that the court used the word “convic¬ 
tion” instead of “acquittal.” The same would be true here as 
the court on other occasions informed the jury that the burden 
was on the Government to prove appellant’s guilt beyond a 
reasonable doubt (J. A. 43). Furthermore, counsel for both 
the appellant and his co-defendant as well as counsel for the 
Government mentioned the burden of the Government (to 
prove guilt beyond a reasonable doubt) in their closing argu¬ 
ments to the jury (R. 60, 62, 64). Therefore, as a practical 
matter, the jury was not under any misunderstanding as to the 
burden of proof. They understood the issue and quite properly 
convicted appellant. 

Ill 

Appellant, having failed in the court below to object to the 
instruction upon circumstantial evidence, is without stand¬ 
ing to contest its validity on appeal. Furthermore, no in¬ 
struction upon circumstantial evidence was required and 
the instruction as given benefited rather than prejudiced 
appellant 

Appellant contends (Br. pp. 14-15) that Judge Bailey’s 
instruction was misleading and confusing in regard to circum¬ 
stantial evidence and therefore the judgment of the trial court 
must be reversed. Appellant did not object to the instruction 
as given, and the law is now well settled that the failure to 
make an objection and to state distinctly the matter to which 
the objection is made, as well as the grounds for the objection, 
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before the jury retires to consider its verdict, is a bar to a 
contention in this Court for the first time that the trial court 
committed error in its charge. Rule 30, Federal Rules of 
Criminal Procedure and see Argument II, supra. 

Not only have the federal courts held that it is not necessary 
for the trial court to give an instruction upon circumstantial 
evidence in the absence of a request, 4 but in the last twenty or 
twenty-five years they have ruled that the so-called circumstan¬ 
tial evidence instruction is too technical for practical application 
and that it need not be given if the judge instructs the juiy 
that they must be satisfied of the defendant’s guilt beyond 
a reasonable chance of mistake, or beyond a fair doubt. Mc¬ 
Coy v. United States, 169 F. 2d 776,784 (9th Cir. 1948); United 
States v. Becker, 62 F. 2d 1007 (2d Cir. 1933); United States 
v. Austin-Bagley Corporation, 31 F. 2d 229 (2d Cir. 1929); 
United States v. Valenti, 134 F. 2d 363 (2d Cir. 1943). 

Furthermore, the evidence of the Government was uncontra¬ 
dicted and unexplained, and, if believed, was inconsistent with 
the innocence of appellant. In such a situation, it has been 
held that it is not error for the court to fail to instruct upon 
circumstantial evidence. Afironti v. United States, 145 F. 2d 3, 
9 (8th Cir. 1944). 

Since the trial court did not have to instruct upon circum¬ 
stantial evidence, appellant can not claim that he was preju¬ 
diced by the court’s instruction in that respect. As a matter 

4 The law is well settled by repeated federal court decisions that an 
appellant is foreclosed from complaining on appeal that the trial court 
did not instruct upon circumstantial evidence when he made no request 
for such an instruction. Macaboy v. United States, 82 U. S- App. D. C. 53, 
54, 160 F. 2d 279 (1947); Hughes v. United States, 231 F. 50 (5th Cir„ 
1916); United States v. Tramagline, et al., 197 F. 2d 928 (2d Cir. 1952); 
United States v. Augustine, 189 F. 2d 587 (3rd Cir. 1951); Herman v. United 
States, 48 F. 2d 479 ( 5th Cir. 1931); Carroll v United States, 39 F. 2d 414 
(8th Cir. 1930). See also Bloch v. United States, 261 F. 321, 325 ( 5th Cir. 
1919); and Gilmore v. United States, 39 F. 2d 897 (5th Cir. 1930). In 
Shay v. United States, No. 11,809, decided February 19, 1954, appellant con¬ 
tended that he was “prejudiced by the court’s failure to charge on cir¬ 
cumstantial evidence.” This Court found that such a contention did not 
“require discussion.” 
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of fact he received more than he was entitled to. The court 
instructed as follows: 

The testimony as to whether the defendants com¬ 
mitted this crime is circumstantial evidence; that is, 
taking into consideration all the facts that you find to 
be established by the evidence, whether or not from those 
facts you have reasonable doubt, or not, of the guilt of 
the defendants. If you find all of the circumstances 
shown by the circumstantial evidence raise in your minds 
proof beyond a reasonable doubt that the defendants 
are guilty, or one of them, your verdict must be guilty 
as to one or both accordingly. On the other hand, if any 
fact shown by the evidence is inconsistent with the guilt 
of the defendants your verdict must be not guilty as to 
that defendant, or as to both, according to whether the 
testimony is consistent, or not, with the testimony of the 
other. 

Appellant complains about the last fifteen words, saying that 
they destroy the intelligibility of the instruction. However, 
it is obvious that the court was instructing the jury, in the last 
portion of the instruction set out above, that if any of the evi¬ 
dence is inconsistent with the guilt of appellant (or his co¬ 
defendant) that the verdict must be not guilty. It is likewise 
obvious that the trial court gave an instruction upon circum¬ 
stantial evidence that was favorable to appellant. He received 
an instruction that the evidence was circumstantial; that if 
any fact shown by the evidence was inconsistent with the guilt 
of appellant or his co-defendant that they must find them not 
guilty; and further that it was necessary to find appellant and 
his co-defendant guilty beyond a reasonable doubt. Therefore 
appellant could not possibly have been prejudiced by the in¬ 
struction complained of. 

Since appellant did not object to this instruction in the lower 
court, nor was the District Court required to give the instruc¬ 
tion complained of, and further since the instruction was 
favorable to appellant, it is submitted that his present con¬ 
tention is not well founded. 
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IV 


Appellant, having failed in the court below to object to the 
court’s instruction in regard to the definition of the crimes 
involved, or in regard to intent is without standing to con¬ 
test its validity on appeal. In any event the instruction as 
given was proper 

Appellant contends (Br. pp. 15-20) that the trial court 
committed reversible error in failing to properly instruct upon 
the elements of the crimes for which appellant was on trial. 
Such a contention is without merit. In the first place appellant 
is now barred from contending that the court made error in 
its charge as no objection was made in that regard at the time. 
See Argument II, supra. Furthermore, the instruction was 
proper. The court instructed as follows: 

Members of the jury, the defendants Alex. A. Nelms 
and Donald W. Knox, are charged by the United States 
in an indictment containing two counts. The first count 
of the indictment charged them with entering the dwell¬ 
ing of one Marie R. Cross with the intent to steal the 
property of another, and the second count charges them 
with grand larceny, that is, that the actual value of 
the property exceeds fifty dollars in value. (J. A. 
42-43). 

At the conclusion of the charge the court gave the indict¬ 
ment to the jury (J. A. 44) but realizing that it had failed to 
instruct the jury upon the difference between petty larceny and 
grand larceny it recalled the jury, with the consent of appel¬ 
lant, and instructed that: 

I neglected to tell you that under the second count 
of the indictment if you find that the property was 
stolen and the value did not exceed fifty dollars the 
charge would be one of petty larceny, not one of grand 
larceny. 

It is immediately apparent that the trial court properly in¬ 
structed the jury that appellant was guilty of housebreaking 
if he “entered the dwelling of one Marie R. Cross with intent 
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to steal the property of another.” 5 Likewise the court prop¬ 
erly instructed the jury that larceny was the intentionally 
stealing of property. The court also stated that if the value 
of the property did not exceed fifty dollars the charge would 
be one of petty larceny, but that if the value exceeded fifty 
dollars, grand larceny was committed.* 

Furthermore, the trial court properly instructed the jury that 
before they could convict appellant it must be shown that he 
had the intent to steal the property of another. Consequently 
the question of intent was submitted to the jury. 7 

* The sentence in the instant case was three to nine years imprisonment 
(J. A. 51). Since the housebreaking count is proper it is not necessary for 
the court to examine the larceny count as the sentence imposed can be 
sustained under the housebreaking count alone. D. C. Code § 22-1801. 
See United States v. Williams, 175 P. 2d 715 (7th Cir. 1949); Nemec v. 
United State 8 , 191 F. 2d 810 (9th Cir. 1951); McDonald v. United States, 
200 P. 2d 502 (5th Cir. 1953); United States v. Holmes, 187 F. 2d 222 (7th 
Cir. 1951). 

•In his brief at page 16 appellant states: “The Court’s definition of 
grand larceny patently ignored the 1953 statutory amendments which sup¬ 
planted the $50 with a $100 minimum valuation. Subsequent agreement 
of prosecution and trial counsel with the court’s approval stipulated, how¬ 
ever, that a jury verdict of guilty on the second count could be deemed a 
finding of petit larceny. (J. A. 46).” Again appellant received more than he 
was entitled to as the 1953 statutory amendment in question did not become 
effective until June 29, 1953, which was nineteen days after the crimes in 
the instant case had been committed. Therefore appellant should have been 
convicted of grand larceny as the jury found. 

7 1n addition the court sent the indictment to the jury room. (J. A. 44). 
This clearly informed the jury that appellant and his co-defendant were 
charged with entering the dwelling of Marie R. Cross with intent to steal 
the property of another and further that appellant and his co-defendant 
were charged with stealing property belonging to Marie R. Cross of the 
value of about $100. Consequently appellant’s contention that the elements 
of the offenses were not contained in the instruction and that the issue of 
intent was not submitted to the jury is without merit. See United States v. 
Levy, 153 F. 2d 995 (3d Cir. 1945) cited by appellant where at page 998 
the court states: “The indictment itself states the offense charged by refer¬ 
ence to the applicable law but does not set it out in full, and even if the 
indictment were found to contain a sufficient statement of the offense, the 
record does not show that its text was ever furnished the Jury. The indict¬ 
ment or information is not always handed to the jury upon its retirement for 
consideration of the case, and the law does not require it. Therefore, we are 
not at liberty to assume that this was done.” However, in the instant case 
the court specifically stated that he “will give (the jury), the indictment.” 
(J. A. 44). 
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CONCLUSION 

Wherefore, it is respectfully requested that the judgment of 
the District Court be affirmed. 

LEO. A. BOVEB, 

United State* Attorney. 
LEWIS A. CARROLL, 

THOMAS A. FLANNERY, 

SAMUEL J. I/HOMMEDIEU, Jr., 
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